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(3) The immigration judge shall con-
duct a hearing and make a de novo de-
termination, based on the record of 
proceeding and initial application in 
addition to any new evidence sub-
mitted by the Service or the alien, as 
to whether the alien is more likely 
than not to be tortured in the country 
to which removal has been deferred. 
This determination shall be made 
under the standards for eligibility set 
out in § 1208.16(c). The burden is on the 
alien to establish that it is more likely 
than not that he or she would be tor-
tured in the country to which removal 
has been deferred. 

(4) If the immigration judge deter-
mines that the alien is more likely 
than not to be tortured in the country 
to which removal has been deferred, 
the order of deferral shall remain in 
place. If the immigration judge deter-
mines that the alien has not estab-
lished that he or she is more likely 
than not to be tortured in the country 
to which removal has been deferred, 
the deferral of removal shall be termi-
nated and the alien may be removed to 
that country. Appeal of the immigra-
tion judge’s decision shall lie to the 
Board. 

(e) Termination at the request of the 
alien. (1) At any time while deferral of 
removal is in effect, the alien may 
make a written request to the Immi-
gration Court having administrative 
control pursuant to § 1003.11 of this 
chapter to terminate the deferral 
order. If satisfied on the basis of the 
written submission that the alien’s re-
quest is knowing and voluntary, the 
immigration judge shall terminate the 
order of deferral and the alien may be 
removed. 

(2) If necessary the immigration 
judge may calendar a hearing for the 
sole purpose of determining whether 
the alien’s request is knowing and vol-
untary. If the immigration judge deter-
mines that the alien’s request is know-
ing and voluntary, the order of deferral 
shall be terminated. If the immigration 
judge determines that the alien’s re-
quest is not knowing and voluntary, 
the alien’s request shall not serve as 
the basis for terminating the order of 
deferral. 

(f) Termination pursuant to § 1208.18(c). 
At any time while deferral of removal 

is in effect, the Attorney General may 
determine whether deferral should be 
terminated based on diplomatic assur-
ances forwarded by the Secretary of 
State pursuant to the procedures in 
§ 1208.18(c). 

[64 FR 8489, Feb. 19, 1999] 

§ 1208.18 Implementation of the Con-
vention Against Torture. 

(a) Definitions. The definitions in this 
subsection incorporate the definition 
of torture contained in Article 1 of the 
Convention Against Torture, subject to 
the reservations, understandings, dec-
larations, and provisos contained in 
the United States Senate resolution of 
ratification of the Convention. 

(1) Torture is defined as any act by 
which severe pain or suffering, whether 
physical or mental, is intentionally in-
flicted on a person for such purposes as 
obtaining from him or her or a third 
person information or a confession, 
punishing him or her for an act he or 
she or a third person has committed or 
is suspected of having committed, or 
intimidating or coercing him or her or 
a third person, or for any reason based 
on discrimination of any kind, when 
such pain or suffering is inflicted by or 
at the instigation of or with the con-
sent or acquiescence of a public official 
or other person acting in an official ca-
pacity. 

(2) Torture is an extreme form of 
cruel and inhuman treatment and does 
not include lesser forms of cruel, inhu-
man or degrading treatment or punish-
ment that do not amount to torture. 

(3) Torture does not include pain or 
suffering arising only from, inherent in 
or incidental to lawful sanctions. Law-
ful sanctions include judicially im-
posed sanctions and other enforcement 
actions authorized by law, including 
the death penalty, but do not include 
sanctions that defeat the object and 
purpose of the Convention Against Tor-
ture to prohibit torture. 

(4) In order to constitute torture, 
mental pain or suffering must be pro-
longed mental harm caused by or re-
sulting from: 

(i) The intentional infliction or 
threatened infliction of severe physical 
pain or suffering; 

(ii) The administration or applica-
tion, or threatened administration or 
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application, of mind altering sub-
stances or other procedures calculated 
to disrupt profoundly the senses or the 
personality; 

(iii) The threat of imminent death; or 
(iv) The threat that another person 

will imminently be subjected to death, 
severe physical pain or suffering, or the 
administration or application of mind 
altering substances or other procedures 
calculated to disrupt profoundly the 
sense or personality. 

(5) In order to constitute torture, an 
act must be specifically intended to in-
flict severe physical or mental pain or 
suffering. An act that results in unan-
ticipated or unintended severity of 
pain and suffering is not torture. 

(6) In order to constitute torture an 
act must be directed against a person 
in the offender’s custody or physical 
control. 

(7) Acquiescence of a public official 
requires that the public official, prior 
to the activity constituting torture, 
have awareness of such activity and 
thereafter breach his or her legal re-
sponsibility to intervene to prevent 
such activity. 

(8) Noncompliance with applicable 
legal procedural standards does not per 
se constitute torture. 

(b) Applicability of §§ 1208.16(c) and 
1208.17(a)—(1) Aliens in proceedings on or 
after March 22, 1999. An alien who is in 
exclusion, deportation, or removal pro-
ceedings on or after March 22, 1999 may 
apply for withholding of removal under 
§ 1208.16(c), and, if applicable, may be 
considered for deferral of removal 
under § 1208.17(a). 

(2) Aliens who were ordered removed, or 
whose removal orders became final, before 
March 22, 1999. An alien under a final 
order of deportation, exclusion, or re-
moval that became final prior to 
March 22, 1999 may move to reopen pro-
ceedings for the sole purpose of seeking 
protection under § 1208.16(c). Such mo-
tions shall be governed by §§ 1003.23 and 
1003.2 of this chapter, except that the 
time and numerical limitations on mo-
tions to reopen shall not apply and the 
alien shall not be required to dem-
onstrate that the evidence sought to be 
offered was unavailable and could not 
have been discovered or presented at 
the former hearing. The motion to re-
open shall not be granted unless: 

(i) The motion is filed within June 21, 
1999; and 

(ii) The evidence sought to be offered 
establishes a prima facie case that the 
applicant’s removal must be withheld 
or deferred under §§ 1208.16(c) or 
1208.17(a). 

(3) Aliens who, on March 22, 1999, have 
requests pending with the Service for pro-
tection under Article 3 of the Convention 
Against Torture. (i) Except as otherwise 
provided, after March 22, 1999, the Serv-
ice will not: 

(A) Consider, under its pre-regulatory 
administrative policy to ensure com-
pliance with the Convention Against 
Torture, whether Article 3 of that Con-
vention prohibits the removal of an 
alien to a particular country, or 

(B) Stay the removal of an alien 
based on a request filed with the Serv-
ice for protection under Article 3 of 
that Convention. 

(ii) For each alien who, on or before 
March 22, 1999, filed a request with the 
Service for protection under Article 3 
of the Convention Against Torture, and 
whose request has not been finally de-
cided by the Service, the Service shall 
provide written notice that, after 
March 22, 1999, consideration for pro-
tection under Article 3 can be obtained 
only through the provisions of this 
rule. 

(A) The notice shall inform an alien 
who is under an order of removal issued 
by EOIR that, in order to seek consid-
eration of a claim under §§ 1208.16(c) or 
1208.17(a), such an alien must file a mo-
tion to reopen with the immigration 
court or the Board of Immigration Ap-
peals. This notice shall be accompanied 
by a stay of removal, effective until 30 
days after service of the notice on the 
alien. A motion to reopen filed under 
this paragraph for the limited purpose 
of asserting a claim under §§ 1208.16(c) 
or 1208.17(a) shall not be subject to the 
requirements for reopening in §§ 1003.2 
and 1003.23 of this chapter. Such a mo-
tion shall be granted if it is accom-
panied by a copy of the notice de-
scribed in paragraph (b)(3)(ii) or by 
other convincing evidence that the 
alien had a request pending with the 
Service for protection under Article 3 
of the Convention Against Torture on 
March 22, 1999. The filing of such a mo-
tion shall extend the stay of removal 
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during the pendency of the adjudica-
tion of this motion. 

(B) The notice shall inform an alien 
who is under an administrative order of 
removal issued by the Service under 
section 238(b) of the Act or an exclu-
sion, deportation, or removal order re-
instated by the Service under section 
241(a)(5) of the Act that the alien’s 
claim to withholding of removal under 
§ 1208.16(c) or deferral of removal under 
§ 1208.17(a) will be considered under 
§ 1208.31. 

(C) The notice shall inform an alien 
who is under an administrative order of 
removal issued by the Service under 
section 235(c) of the Act that the 
alien’s claim to protection under the 
Convention Against Torture will be de-
cided by the Service as provided in 
§ 1208.18(d) and 1235.8(b)(4) and will not 
be considered under the provisions of 
this part relating to consideration or 
review by an immigration judge, the 
Board of Immigration Appeals, or an 
asylum officer. 

(4) Aliens whose claims to protection 
under the Convention Against Torture 
were finally decided by the Service prior 
to March 22, 1999. Sections 208.16(c) and 
208.17 (a) and paragraphs (b)(1) through 
(b)(3) of this section do not apply to 
cases in which, prior to March 22, 1999, 
the Service has made a final adminis-
trative determination about the appli-
cability of Article 3 of the Convention 
Against Torture to the case of an alien 
who filed a request with the Service for 
protection under Article 3. If, prior to 
March 22, 1999, the Service determined 
that an applicant cannot be removed 
consistent with the Convention 
Against Torture, the alien shall be con-
sidered to have been granted with-
holding of removal under § 1208.16(c), 
unless the alien is subject to manda-
tory denial of withholding of removal 
under § 1208.16(d)(2) or (d)(3), in which 
case the alien will be considered to 
have been granted deferral of removal 
under 208.17(a). If, prior to March 22, 
1999, the Service determined that an 
alien can be removed consistent with 
the Convention Against Torture, the 
alien will be considered to have been fi-
nally denied withholding of removal 
under § 1208.16(c) and deferral of re-
moval under § 1208.17(a). 

(c) Diplomatic assurances against tor-
ture obtained by the Secretary of State. 
(1) The Secretary of State may forward 
to the Attorney General assurances 
that the Secretary has obtained from 
the government of a specific country 
that an alien would not be tortured 
there if the alien were removed to that 
country. 

(2) If the Secretary of State forwards 
assurances described in paragraph 
(c)(1) of this section to the Attorney 
General for consideration by the Attor-
ney General or her delegates under this 
paragraph, the Attorney General shall 
determine, in consultation with the 
Secretary of State, whether the assur-
ances are sufficiently reliable to allow 
the alien’s removal to that country 
consistent with Article 3 of the Con-
vention Against Torture. The Attorney 
General’s authority under this para-
graph may be exercised by the Deputy 
Attorney General or by the Commis-
sioner, Immigration and Naturaliza-
tion Service, but may not be further 
delegated. 

(3) Once assurances are provided 
under paragraph (c)(2) of this section, 
the alien’s claim for protection under 
the Convention Against Torture shall 
not be considered further by an immi-
gration judge, the Board of Immigra-
tion Appeals, or an asylum officer. 

(d) Cases involving aliens ordered re-
moved under section 235(c) of the Act. 
With respect to an alien terrorist or 
other alien subject to administrative 
removal under section 235(c) of the Act 
who requests protection under Article 3 
of the Convention Against Torture, the 
Service will assess the applicability of 
Article 3 through the removal process 
to ensure that a removal order will not 
be executed under circumstances that 
would violate the obligations of the 
United States under Article 3. In such 
cases, the provisions of Part 208 relat-
ing to consideration or review by an 
immigration judge, the Board of Immi-
gration Appeals, or an asylum officer 
shall not apply. 

(e) Judicial review of claims for protec-
tion from removal under Article 3 of the 
Convention Against Torture. (1) Pursu-
ant to the provisions of section 2242(d) 
of the Foreign Affairs Reform and Re-
structuring Act of 1998, there shall be 
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no judicial appeal or review of any ac-
tion, decision, or claim raised under 
the Convention or that section, except 
as part of the review of a final order of 
removal pursuant to section 242 of the 
Act; provided however, that any appeal 
or petition regarding an action, deci-
sion, or claim under the Convention or 
under section 2242 of the Foreign Af-
fairs Reform and Restructuring Act of 
1998 shall not be deemed to include or 
authorize the consideration of any ad-
ministrative order or decision, or por-
tion thereof, the appeal or review of 
which is restricted or prohibited by the 
Act. 

(2) Except as otherwise expressly pro-
vided, nothing in this paragraph shall 
be construed to create a private right 
of action or to authorize the consider-
ation or issuance of administrative or 
judicial relief. 

[64 FR 8490, Feb. 19, 1999; 64 FR 13881, Mar. 23, 
1999] 

§ 1208.19 Decisions. 
The decision of an asylum officer to 

grant or to deny asylum or to refer an 
asylum application, in accordance with 
§ 1208.14(b) or (c), shall be commu-
nicated in writing to the applicant. 
Pursuant to § 1208.9(d), an applicant 
must appear in person to receive and to 
acknowledge receipt of the decision to 
grant or deny asylum, or to refer an 
asylum application unless, in the dis-
cretion of the asylum office director, 
service by mail is appropriate. A letter 
communicating denial of asylum or re-
ferral of the application shall state the 
basis for denial or referral and include 
an assessment of the applicant’s credi-
bility. 

[65 FR 76136, Dec. 6, 2000] 

§ 1208.20 Determining if an asylum ap-
plication is frivolous. 

For applications filed on or after 
April 1, 1997, an applicant is subject to 
the provisions of section 208(d)(6) of the 
Act only if a final order by an immi-
gration judge or the Board of Immigra-
tion Appeals specifically finds that the 
alien knowingly filed a frivolous asy-
lum application. For purposes of this 
section, an asylum application is frivo-
lous if any of its material elements is 
deliberately fabricated. Such finding 

shall only be made if the immigration 
judge or the Board is satisfied that the 
applicant, during the course of the pro-
ceedings, has had sufficient oppor-
tunity to account for any discrepancies 
or implausible aspects of the claim. 
For purposes of this section, a finding 
that an alien filed a frivolous asylum 
application shall not preclude the alien 
from seeking withholding of removal. 

[64 FR 8492, Feb. 19, 1999. Redesignated at 65 
FR 76136, Dec. 6, 2000] 

§ 1208.21 Admission of the asylee’s 
spouse and children. 

(a) Eligibility. In accordance with sec-
tion 208(b)(3) of the Act, a spouse, as 
defined in section 101(a)(35) of the Act, 
8 U.S.C. 1101(a)(35), or child, as defined 
in section 101(b)(1) of the Act, also may 
be granted asylum if accompanying, or 
following to join, the principal alien 
who was granted asylum, unless it is 
determined that the spouse or child is 
ineligible for asylum under section 
208(b)(2)(A)(i), (ii), (iii), (iv) or (v) of the 
Act for applications filed on or after 
April 1, 1997, or under 
§ 1208.13(c)(2)(i)(A), (C), (D), (E), or (F) 
for applications filed before April 1, 
1997. 

(b) Relationship. The relationship of 
spouse and child as defined in sections 
101(a)(35) and 101(b)(1) of the Act must 
have existed at the time the principal 
alien’s asylum application was ap-
proved and must continue to exist at 
the time of filing for accompanying or 
following-to-join benefits and at the 
time of the spouse or child’s subse-
quent admission to the United States. 
If the asylee proves that the asylee is 
the parent of a child who was born 
after asylum was granted, but who was 
in utero on the date of the asylum 
grant, the child shall be eligible to ac-
company or follow-to-join the asylee. 
The child’s mother, if not the principal 
asylee, shall not be eligible to accom-
pany or follow-to-join the principal 
asylee unless the child’s mother was 
the principal asylee’s spouse on the 
date the principal asylee was granted 
asylum. 

(c) Spouse or child in the United States. 
When a spouse or child of an alien 
granted asylum is in the United States, 
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